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In extradition treaties, sovereign powers promise to surrender individuals who have been accused or convicted of an offense outside their territory to the country seeking to prosecute the individual for that offense. Because entering into an extradition treaty involves the sacrifice of some sovereign rights, these treaties are always reciprocal: a state will relinquish its unfettered right to grant asylum to whomever it pleases only if the other parties to the treaty agree to do the same. In addition, extradition treaties contain certain protections that limit the sacrifices these sovereign powers must make. One such restriction that is part of every extradition treaty is the doctrine of specialty. ' The doctrine of specialty dictates that once the asylum state extradites an individual to the requesting state under the terms of an extradition treaty, that person can be prosecuted only for the crimes specified in the extradition request. 2 In United States v Rauscher, the United States Supreme Court held that the specialty doctrine applies to every extradition treaty to which the United States is a signatory, even if specialty is not explicitly mentioned. 3 (1992) . In a very small number of cases, defendants surrendered by the United States to another country will attempt to assert the doctrine; however, any holding by a the United States has standing to assert the doctrine when the surrendering state also clearly objects to the additional charges not mentioned in the extradition request. 4 What remains unclear after Rauscher is under what circumstances an individual has standing to allege a violation of the doctrine when her asylum country does not explicitly object to the additional charge. As a result, courts and commentators continue to debate the scope of standing to allege a violation of the doctrine of specialty.
Different theories of international relations point toward several possible solutions to this issue, and some of these approaches are reflected in current case law. Some courts have granted standing to individuals only when the surrendering state registers an implicit or explicit protest. This position draws on the most traditional theory of international law-political realism-which considers only the relationship between the sovereign states that are signatories to the extradition treaty. 5 Under this approach, individuals do not have standing to assert violations of international law because international law applies exclusively to states. 6 The cosmopolitan theory of international relations, on the other hand, would always allow the individual to have standing to assert the doctrine. Cosmopolitan theory posits that international society is most appropriately characterized as a society of individuals, and thus international law should focus on individuals, not states.' With respect to extradition treaties, United States court on this issue can only be "advisory in character. " See Shapiro v Ferrandina, 478 F2d 894, 906 (2d Cir 1973) . The extradited individual may assert a violation only in the courts of the country requesting extradition because United States courts have no power to create rights binding in the courts of another country. See Berenguer v Vance, 473 F Supp 1195, 1198 (D DC 1979). Once a defendant is extradited from the United States, she must rely on the intervention of the executive branch to ensure that the doctrine of specialty is followed. See Note, 76 Minn L Rev at 1018-19 n 15.
' When a defendant has standing to assert the doctrine, she essentially has the power to oppose the requesting state's claim to personal jurisdiction over her. See United States v Vreeken, 803 F2d 1085, 1088 (10th Cir 1986) ("Insofar as a defendant has a right to claim the doctrine's protection, it functions to limit the court's personal jurisdiction over the defendant.").
' cosmopolitan theory assumes that such treaties function to protect individuals against their sovereigns and therefore that individuals are subjects of international law. Some courts have taken an approach that at first glance seems to fall in the middle of these two extreme positions. They allow individuals to assert the doctrine unless the surrendering state explicitly waives it. In fact, however, this "middle position" is just a moderated version of political realism because it emphasizes the will of the sovereigns involved. This approach operates on a presumption that an asylum state's silence is tantamount to an objection. This Comment argues that in United States courts individuals should have standing to allege violations of the doctrine of specialty only when the surrendering state does not guarantee minimum due process to individuals within its control. This approach rests on liberal international relations theory, also known as liberalism.' Liberalism posits that the central concern in the international law context is the relationship between states and the individuals they represent. 9 As long as the state adheres to certain minimum standards when dealing with individuals in its domestic affairs, it can be regarded as adequately protecting the interests of those individuals in the international sphere. When this is the case, the United States should respect that state's decision concerning the invocation of the specialty doctrine. However, if the state fails to adequately represent the interests of individuals within its control-whether actually citizens" or merely persons within the territory of that state-extradited defendants should be permitted to assert the doctrine of specialty in United States courts.
' Immanuel Kant, John Stuart Mill, Richard Cobden, Woodrow Wilson, Norman Angell, Joseph Schumpeter, and John Maynard Keynes are all noted critics of political realism who have contributed to the development of liberal international relations theory by emphasizing the effects of social equality and political representation on world politics. See Andrew Moravcsik, Liberalism and International Relations Theory 1 (Center for International Affairs, Harvard University, 1993) (Working Paper Series no 92-6) (on file with U Chi L Rev).
Id at 3.
'o The United States and other common law countries are generally willing to extradite their own nationals. However, the United States has not always been able to convince other states to agree to do the same. As a result, some United States treaties either do not provide for the extradition of nationals or explicitly forbid it. See Michael Abbell and Bruno Ristau, 4 International Judicial Assistance: Criminal Extradition § 13-2-4(6) at 67-71 (International Law Institute, 1990 ) (outlining the different sorts of provisions concerning nationals in U.S. treaties). Recently, however, the United States has concluded three new treaties providing for the extradition of nationals. These treaties replaced old ones that did not so provide. See id § 13-1-3(3) at 15.
Part I of this Comment outlines the historical background and political underpinnings of extradition treaties generally and the doctrine of specialty in particular. Part HI outlines some possible approaches to the issue of standing to assert violations of the doctrine of specialty, and their theoretical underpinnings. Part III introduces liberalism and reveals its connection to other doctrines that limit the scope of extradition treaties. This Comment proposes that liberalism can contribute to the development of a coherent theory for the specialty doctrine. As a proxy for determining whether a given state can be trusted to represent the rights of individuals in the international sphere, United States courts should consider whether the surrendering state would provide an adequate alternative forum in the civil litigation context. When the surrendering state would not provide an adequate alternative forum, the individual should have the right to allege a violation of the doctrine of specialty.
I. INTERNATIONAL LAW AND EXTRADITION
A. History of Extradition
Under international criminal law, states have a duty to extradite only individuals accused of a select few international crimes, including war crimes, crimes against peace, and crimes against humanity. In the absence of an extradition treaty, a sovereign nation enjoys the unrestricted right to grant asylum to whomever it pleases.' The United States Supreme Court recognized this basic tenet of sovereignty in Factor v Laubenheimer, holding that although a state may have a moral duty to extradite a fugitive from justice, there is no legal duty to do so unless the state enters into an extradition treaty so providing. 3 The United States signed its first extradition treaty with the United Kingdom in 1794, one of almost one hundred new extradition treaties concluded during the eighteenth and early nineteenth centuries. 4 Today, extradition treaties are the most com-mon tool for extracting fugitives from other countries. 15 However, states may still surrender individuals to other countries with which they do not have an extradition treaty or for offenses not listed in such a treaty solely out of comity." In addition, states have occasionally extracted an individual from another country by force. Although nations usually respect the territorial integrity of other nations, the United States itself has circumvented at least one extradition treaty by abducting an accused fugitive from another country without that country's consent. 7 Both the purposes and processes of extradition treaties have evolved considerably in the last two centuries." Before the eighteenth century, extradition agreements were usually incidental to "treaties of peace and alliance," and often their primary purpose was to guarantee the surrender of political fugitives to their sovereigns.' 9 Today, however, political offenses are no longer extraditable." In response to the increasing ease and speed with which criminals can seek asylum in another country, extradition agreements during the last two hundred years have come to encompass a growing range of ordinary crimes. 2 ' Additionally, although offenses included in these treaties were once strictly See id at 8. 
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construed, nations will now often agree to extradite individuals for lesser included offenses. 2 Lastly, although extradition was historically a political matter settled by heads of state, by the nineteenth century most states, including the U.S., had involved their judiciaries in the decision whether to comply with extradition requests. 23 Although states are not obligated to enter into extradition treaties, there are many reasons why they might do so. Some commentators argue that parties to extradition agreements are most concerned with suppressing crimes that both the surrendering and extraditing countries recognize, in order to preserve world public order. 24 One English court wrote that:
[t]he law of extradition is... founded upon the broad principle that it is to the interest of civilized communities that crimes, acknowledged to be such, should not go unpunished, and it is part of the comity of nations that one state should afford to another every assistance towards bringing persons guilty of such crimes to justice."
States have a mutual interest in preventing criminals from using territorial boundaries as a shield against their just punishments." The legal order of each state depends upon the actual enforcement of its criminal processes. As such, states are willing to cooperate in order to preserve peace within their own borders.
Other commentators have focused on states' more selfish motivations for entering into extradition treaties. Some suggest that states agree to surrender accused individuals in part because they are anxious to get rid of foreign criminals. 27 519 (1990-91) . Generally, nations have been quite successful fighting all of these crimes except terrorism, which typically results from internal unrest within a country and thus poses a possible threat to the sovereignty of a nation. Id at 520, 524. States that do not wish to appear as "instruments of a more powerful country, like the United States," have often refused to cooperate with other nations to develop a coherent world policy against terrorism. Id at 525. ' Shearer, Extradition in International Law at 13-16 (cited in note 18). For example, two important protections are the double criminality doctrine-which essentially guarantees that the fugitive could be prosecuted for the same crime in her asylum state had the crime been committed there-and the political offense doctrine discussed in text accompanying notes 75-81. See Gilbert, Aspects of Extradition Law at 52-53 (cited in note 14) (discussing double criminality). these procedural protections.
B. The Development of the Doctrine of Specialty
The United States Supreme Court first recognized the doctrine of specialty in United States v Rauscher. In that case, the United States asked Great Britain to extradite William Rauscher, an officer on an American vessel at the time of his alleged crimes, to stand trial on a charge of murder on the high seas. Great Britain agreed. Once Rauscher arrived in the United States, however, he was also charged with infliction of cruel and unusual punishment-a charge not included in the extradition request. 3 The United States's request for the extradition of Rauscher was made pursuant to an extradition treaty between the United States and Great Britain. Although this treaty enumerated certain offenses for which an individual could be extradited, it did not explicitly stipulate that an extradited individual could only be charged with the crimes indicated in the extradition request. However, the Supreme Court held that the specific enumeration of extraditable offenses made it clear that the countries could not charge an individual with any other offenses:
It is unreasonable that the country of the asylum should be expected to deliver up such person to be dealt with by the demanding government without any limitation, implied or otherwise, upon its prosecution of the party.' The Court's announcement that this "limitation," later called the doctrine of specialty, was implicit in the United States-United Kingdom extradition treaty was hardly a magnanimous gesture to the British. The United States had a pragmatic reason to abide by the doctrine of specialty: if it followed the doctrine, it would be more likely that nations seeking extradition of persons from the United States would prosecute them only within reasonable limits. In fact, since Rauscher, all United States extradition treaties have explicitly included the doctrine of specialty, thus eliminating the need for courts to read the doctrine into treaties M The Rauscher Court was unclear as to whether a defendant has standing to assert a violation of the doctrine of specialty, or whether that right lies solely with the surrendering state. According to the Court, the doctrine of specialty is a right accorded to defendants pursuant to formal extradition proceedings. The Court held that treaties may "contain provisions which confer certain rights upon the citizens. . . which are capable of enforcement as between private parties in the courts of the country." 36 Treaty provisions that concern individual rights are judicially enforceable because under the United States Constitution, treaties are "the supreme Law of the Land": 37 their provisions must be treated just as the provisions of any statute." However, even though the Rauscher Court referred to the doctrine as the defendant's "right," it did not determine whether this right is independently enforceable absent support from the surrendering country, from which the defendant's treaty rights are derived. 9 At a minimum, the facts of Rauscher indicate that when the asylum country registers a formal, or even implicit, protest to additional charges, the individual has standing to raise this objection. Although in Rauscher the defendant himself asserted the doctrine, he did so with the implicit support of Great Britain, his asylum country. In a previous case involving a fugitive named Winslow, Great Britain had refused to grant the United States's extradition request without a "preliminary pledge" from the United States government that it would not prosecute him for any crimes other than forgery, the offense for which extradition was demanded." Given the recent and extensive diplomatic negotiations concerning the application of the doctrine of specialty to this extradition treaty in the case of Winslow, it was reasonable for the Court to assume that Great Britain would have objected to the additional charges made against Rauscher. 4 Some courts hold that only the surrendering state can object to violations of the doctrine of specialty: the individual lacks the power to raise the issue on her own. Others have contended that individuals can assert the doctrine as long as the surrendering state does not expressly waive its right to object to the charges. A third possible approach suggests that individuals should always have the right to assert the doctrine, even if the surrendering state expressly consents to its violation. The conflict among these approaches fundamentally rests on a theoretical disagreement about the position of individuals in international law.
A. Political Realism: Only the Asylum State Can Assert a Specialty Violation Some circuit courts have decided that the defendant has standing to assert the doctrine of specialty only if the surrendering state itself objects in some way. 4 ' This approach to the doctrine of specialty rests on the theory of international relations called political realism.
Realists believe that the goal of international law is to maintain peace and stability between nations. 43 The realist theory is often conceptualized as the "billiard ball model" of international relations because it views states as formally and functionally identical and opaque with regard to their domestic and statesociety relations." Individuals play no role in this model, and accordingly, they can derive very few rights from treaties. Unless a treaty explicitly provides individuals with enforcement rights, such rights do not exist. Realists argue that because sovereign states have no duty to surrender individuals to another state in the absence of an extradition treaty, but rather have an absolute right to grant asylum, the doctrine of specialty is needed "to protect the extraditing government against abuse of its discretionary act of extradition."" When a state enters into an extradition treaty, it sacrifices a limited portion of its right to grant asylum to the accused individual. 47 Under the realist view, the doctrine of specialty functions to protect the remaining sovereign rights of the asylum state, which continue to immunize the defendant from prosecution for those acts not covered by the extradition request. When an asylum state waives the doctrine of specialty, it effectively denies the extradited individual asylum for any additional crimes. Because a sovereign state reserves the right to grant or deny asylum, the individual is at the state's mercy. An extradition treaty does not give a defendant a greater right to demand asylum than she would have had without an extradition treaty.
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Although there is no consensus on exactly what motivates sovereign parties to enter into extradition agreements, realists contend that states enter into extradition agreements only to serve their own interests, and not the interests of accused individuals. One court has noted that:
[a]s a matter of international law, the principle of specialty has been viewed as a privilege of the asylum state, designed to protect its dignity and interests, rather than a right accruing to the accused. 49 According to this view, treaties function simply as contracts between sovereign states designed to further the interests of each signatory. Parties perform their contractual duties because they have faith that the other party will reciprocate. Because specialty 41 United States v Paroutian, 299 F2d 486, 490 (2d Cir 1962) . 41 See Jaffe v Smith, 825 F2d 304, 306 (11th Cir 1987) . See also Rauscher, 119 US at 411-12 ("Prior to these treaties, and apart from them.., there was no well-defined obligation on one country to deliver up such fugitives to another, and though such delivery was often made, it was upon the principle of comity, and within the discretion of the government whose action was invoked; and it has never been recognized as among those obligations of one government towards another which rest upon established principles of international law.").
' See Ker v Illinois, 119 US 436, 442 (1886) . In Ker, the Supreme Court rejected the defendant's contention that an extradition treaty creates a right not to be taken from the asylum state outside the terms of the treaty. Id at 441-42.
"' Shapiro, 478 F2d at 906.
is intended to serve the interests of the asylum state, the benefits the doctrine confers on individual defendants are purely secondary and incidental. 0 Under this contract analogy, extradited individuals are essentially third-party beneficiaries *of extradition treaties: their rights are derived exclusively from the rights of the surrendering sovereign. Thus, when the surrendering nation fails to assert the doctrine, it waives not only its own rights but the derivative rights of the individual as well. For realists, the doctrine of specialty is a right created by the state that can be denied by the state: it is by no means a fundamental right embedded in natural law. At a minimum, the most stringent realist approach to the doctrine of specialty-denying an individual standing unless the asylum state expressly objects-is inconsistent with Rauscher. Although the Rauscher Court did not openly discuss the issue of standing, it granted the defendant standing to assert a specialty violation even though his asylum country only implicitly objected. Therefore, to be consistent with Rauscher, realists must at least concede standing to defendants when the surrendering state implicitly or explicitly alleges a specialty violation.
But even if realists were to make this concession it would not be enough. Construing treaties as mere contracts oversimplifies them. 5 ' In R auscher, the Court repeatedly referred to the doctrine of specialty as a right of both the extraditing nation and the extradited defendant. 2 Although the defendant's specialty rights clearly derive from those of the asylum state, the language of the Rauscher decision indicates that a defendant is more than just a third-party beneficiary to the treaty: the individual's rights are at the heart of the specialty doctrine. Thus, to concentrate solely on the rights of the asylum state misconstrues the doctrine's essential nature. A comprehensive theory of the specialty doctrine must take into account the rights of both the surrendering state and the extradited individual.
o Id.
51 Indeed, many of the fundamental tenets of contract law do not apply in the case of treaties. For example, a state often cannot escape its treaty violations by claiming it was coerced to enter into the treaty. This makes sense because many treaties, especially peace treaties,are the product of direct, or at least indirect, coercion. Thomas M. Franck and Michael J. Glennon, Foreign Relations and National Security Law 243 (West, 1987 The Third, Eighth, Ninth, Eleventh, and D.C. Circuits apply an explicit waiver approach. 53 Under this approach, courts inquire whether the surrendering state could have asserted a specialty violation and allow defendants to make those same objections unless the surrendering state explicitly waives the doctrine.
Although this approach appears to consider both individual and state rights, it is also grounded in political realism.
Like those who argue that the surrendering state must explicitly or implicitly object, those who support this approach argue that the extraditee's standing to assert the doctrine is only derivative: the extraditee may object only to breaches to which the surrendering country would have been entitled to object.' Advocates of this approach believe that the protections afforded by the specialty doctrine "exist ... only to the extent that the surrendering country wishes."" 5 Thus, like the restrictive approach outlined in Section II.A., political realism provides the theoretical basis for this slightly more moderate position because of the exclusive focus on the asylum state's interests.
The only difference between this approach and the stricter realist position presented above is that under this moderated approach, the surrendering nation need not make any express or implicit objection before the extraditee can raise the doctrine of specialty as a defense; it is sufficient that the surrendering nation might have raised the same objections. 56 This position assumes that silence on the part of the surrendering state essentially amounts to an objection, and thus allows the extradited defendant to assert the doctrine when the state is silent in order to protect the state's interests. However, once the surrendering state expressly consents to the additional charges, the defendant loses standing to assert the doctrine. The inquiry under this moderate approach focuses on the surrendering state just as the inquiry under strict political realism does. In both cases, the defendant's rights are limited to and defined by the interests of the surrendering state.
Supporters of the moderate approach argue that political factors and the desire for efficient treaty enforcement support the defendant's right to standing. A state may decide not to protest because it faces political pressure to ignore the situation. 58 An individual would then be able to assert the doctrine without her asylum nation sacrificing its national interests. Advocates for this position also make the practical argument that, because it is difficult for a foreign state to keep track of proceedings after it has extradited an individual, it is more efficient to let the individual assert the doctrine. 59 Because this approach is grounded in realism, it has the same fundamental flaws as the stricter realist approach discussed in Section II.A. In addition, this approach has its own unique problems. First, just as states are sometimes under pressure not to raise a specialty objection, they can also be pressured to waive the doctrine entirely; if this is the case, this moderated realist approach would accord the individual defendant no recourse. Second, by allowing an individual to hold up a prosecution whenever the extraditing government is officially silent regarding the additional charges, this approach may allow defendants to assert the doctrine even in cases where two governments agree for perfectly legitimate reasons that the requesting state should conduct a prosecution for offenses whether or not they are named in the formal extradition request. To require formal consent whenever the extraditing country wishes to press additional charges would place a heavy administrative burden on both parties. Because nations commonly expand the scope of their agreements, a requirement of formal consent in every case would often run counter to the mutual interests of the countries involved. In ' See id at 1038 n 96 (arguing that "[blecause the only practical remedies for the surrendering state are to lodge a diplomatic protest or to deny the next extradition request, either of which may create or heighten political tension between the countries, it is unlikely to protest the more routine treaty violations").
9 Id at 1039.
its attempt to correct some of the flaws in the strict realist approach, this moderated approach creates new problems of its own.
C. Cosmopolitan Theory: Defendants Have an Unequivocal Right to Standing
The cosmopolitan theory of international law suggests that individuals should always have the right to assert the doctrine of specialty, even if the asylum country expressly waives its rights under an extradition treaty. Rather than conceptualizing international law as a conflict between sovereign states, cosmopolitans view individuals as subjects of international law who can derive rights directly from it. 6° Accordingly, an individual need only show that she was the intended beneficiary of the extradition treaty in order to have standing to assert a violation of the treaty. 6 No matter what the surrendering sovereign says or does, the terms of the treaty cannot be waived.
The cosmopolitan approach draws on the finding in Rauscher that extradition treaties are self-executing: they do not require the aid of instituting legislation to become effective." It also finds support in one of the primary purposes of the doctrine of specialty, to secure some protections for an extradited individual. Cosmopolitans give individuals complete control over the exercise of this right because fundamentally they distrust the state's ability to make an appropriate judgment between individual rights and state authority.
Although the cosmopolitan approach may at first appear attractive, it has a number of significant problems. First, this approach confuses the question of whether a treaty is self-executing with the question of whether a party has standing to enforce its terms. 63 Second, the cosmopolitan approach fails to recognize that the doctrine of specialty does not just serve to protect the individual; it is first and foremost part of the bargain states have made to protect their sovereign interests. 6 5 Even when an extradition treaty is in place, sovereign powers retain discretionary power to surrender fugitives to one another under circumstances not outlined in the relevant treaty." Individuals do not have a right to asylum; rather, the grant of asylum and immunity lies solely in the providence of the sovereign state." 7 Therefore, it would undermine the relationship between sovereign states to permit defendants to allege violations of specialty even when their asylum state explicitly waives it. The defendant should not have standing unless there are special circumstances in her asylum state that lead the federal court to believe that its failure to assert the specialty doctrine is somehow illegitimate.
Ill. APPLYING LIBERAL INTERNATIONAL RELATIONS THEORY TO THE ISSUE OF STANDING
This Part introduces liberalism as a theory of international law and illustrates its influence in several other areas of United States extradition law. This Comment then argues that courts Money Cases, 112 US 580, 598-99 (1884) .
' 2 Restatement of Foreign Relations § 902 comment a (cited in note 23). See also id § 906 comment a.
' See Gilbert, Aspects of Extradition Law at 107 (cited in note 14) (stating that the cosmopolitan approach "may be a sensible progression" but that "it does seem to go against the spirit of the principle of specialty which is to treat it as part of the bargain between states, as well" should grant defendants standing to allege specialty violations only when the surrendering state cannot be considered an adequate representative of individual interests in the international sphere. In order to make this determination, United States courts should inquire whether the surrendering state would constitute an adequate alternative forum-that is, whether the surrendering state in its domestic affairs adequately guarantees minimum due process rights. Such an inquiry can serve as a proxy determination of the nation's ability to protect individual rights in the international sphere. The goal of this approach is to reach an appropriate balance between the rights of the surrendering state and the rights of the extradited individual.
A. Liberal International Relations Theory
Liberal international relations theory offers a conceptual middle ground between realists and cosmopolitan theorists. Liberalism posits that international relations are driven by a conceptually prior set of relationships between the individuals and groups in domestic society and the state itself. 6 Liberals see states as formed as the result of a social contract-in which individuals recognize the value of establishing an autonomous state authority that is then entitled to exercise power over them so long as their fundamental rights are preserved. This contract is the guarantee of social order; the state must thereafter establish a balance between the need to protect the individual and the need to preserve that order. Liberalism recognizes that the state is still the primary actor in international relations, but maintains that in order for international law to function properly in the protection of human rights, the state must be a trustworthy representative of the interests of its individuals. 69 Ideally, each state serves as an agent in the international realm in order to protect the individual.
According to liberal theory, when states conclude extradition treaties they are in effect agreeing to assist each other as long as each can be sure that the other will in fact protect the rights of the individuals within its control. then, should respect a state's decision to assert treaty violations if the foreign government can be trusted to protect the rights and interests of the individuals within its control. Whether a foreign government adequately represents individuals' interests in its dealings with other states is a difficult inquiry. However, determining whether the state adheres to certain minimum standards in the treatment of individuals in its domestic affairs is an appropriate proxy. If the state guarantees minimum human rights in domestic affairs, then it can be regarded as a valid representative of these individuals in international affairs. When this is the case, United States courts should respect the state's decision whether to allege treaty violations. However, liberal theory recognizes that asylum countries will not always protect the human rights of requested individuals, particularly when the relationship between a state and its individuals has changed since the extradition treaty was signed. It is generally assumed that the United States does not enter into extradition treaties with countries that do not respect human rights." However, not all governments are stable. Occasionally, the domestic situation in a once trustworthy country changes so dramatically that it no longer protects fundamental rights as it once did, 2 even though the extradition treaty is technically still in effect. 7 When the relationship between a state and its individuals becomes unsatisfactory, defendants should have standing to assert violations of international law even if their asylum country expressly waives its right to do so. Although "liberal states" may be broadly defined as "states with juridical equality, constitutionof an extradition treaty to assume that the trial will be fair."). 2 See, for example, Ker v Illinois, 119 US 436 (1886). Ker involved an extradition treaty between the United States and Peru. A United States agent went to Peru with an extradition warrant for Ker that he intended to present to local authorities. However, when he arrived in Lima, he found that the city was in political chaos-it had been taken over by the military forces of Chile. The agent then decided to bypass the formal extradition procedures completely and simply abducted Ker and brought him back to the United States for prosecution. See Charles Fairman, Ker v. Illinois Revisited, 47 Am J Intl L 678 (1953) (providing historical facts not provided in the Ker opinion itself).
71 See Bassiouni, 1 International Extradition at 41 (cited in note 24) (stating that "a change in government does not abrogate a treaty").
al protections of individual rights, representative republican governments, and market economies based on private property rights," 4 other forms of government that do not meet these criteria may also be deemed to protect the interests of their citizens under certain circumstances.
B. Current Extradition Practices Reflect the Principles of Liberalism
Liberalism is not an abstract legal theory with little relevance to current law. In fact, liberal theory provides a coherent explanation of several current extradition practices. The political offense exception and the frequency with which courts inquire into the domestic affairs of other nations during extradition hearings provide two such examples. These practices illustrate that United States courts routinely investigate the relationship between other nations and individuals under their control before they will respect an agreement made between sovereign powers. This sort of inquiry is the essence of the liberal approach.
The political offense doctrine.
Although the first extradition treaties were primarily intended to secure the return of fugitives who had committed political crimes against their sovereigns, today political crimes are no longer extraditable. Under the political offense doctrine, parties to extradition treaties may refuse extradition requests when the asylum nation regards the alleged offense as one of political character. Although the United States does not have a statute formalizing this exception to extradition, modern extradition treaties to which the United States is a party commonly provide for this exception explicitly. 76 For the purposes of extradition, a political offense is often defined as "an offense committed in the course of and incidental to a violent political disturbance, such as war, revolution, and rebellion." 77 However, the offense must not only be incidental to Doctrine, 92 Colum L Rev 1907 , 1909 (1992 or form a part of a political disturbance, but also be in furtherance of one side or another in a bona fide struggle for political power. 8 Courts have labeled the following offenses as nonextraditable political offenses: hijacking a plane to obtain freedom; assassination or attempted assassination of important public figures; planting bombs to gain attention or support for a political cause; and robbery committed to obtain funds for a political movement. 7 9 For example, in United States v Doherty, a United States magistrate refused to grant the United Kingdom's request for the extradition of a member of the Provisional Irish Republican Army who fled from charges that he killed a British soldier. 8 " The extradition magistrate held that this was a political, offense and thus not extraditable under the treaty between the United States and Great Britain. 81 The primary purpose of the political offense doctrine is to protect the due process rights of the individual. Asylum states do not want to extradite an individual when it is likely that the prosecution in the requesting country will be unfair. United States courts are willing to exercise this doctrine even though to do so may at times place them in a politically uncomfortable position. The political offense exception thus reflects liberal theory because it is essentially concerned not with the relationship between the states involved in the international sphere, but with the domestic relationship between individuals and the state. When there is reason to believe that the state cannot be trusted to protect the rights of individuals, the political offense doctrine demands that United States courts refuse extradition requests.
Erosion of the noninquiry rule.
Under the tradition rule of noninquiry, courts determining whether a defendant is extraditable may not examine the political or judicial system of the requesting state. 2 However, many courts and commentators have recognized that serious substantive or procedural due process concerns may occasionally necessi- Like the political offense exception, such inquiries reflect liberalism's emphasis on the primacy of the relationship between the sovereign and the individual.
Some treaties contain provisions specifically authorizing courts to refuse extradition requests when it is unlikely the defendant would receive a fair trial in the tribunal of the requesting nation. For example, the treaty between the United States and the United Kingdom provides that extradition is prohibited "if the person sought establishes.., by a preponderance of the evidence that.., he would, if surrendered, be prejudiced at his trial or punished, detained, or restricted in his personal liberty by reason of his race, religion, nationality, or political opinions.'
The "noninquiry rule" originated in 1901 when the Supreme Court in Neely v Henkel held that Americans prosecuted abroad were not entitled to all the protections afforded by United States procedural requirements. 8 5 The Court held that the defendant had no right to a trial "in any other mode than that allowed to its own people by the country whose laws he has violated and from whose justice he has fled."" Proponents of the noninquiry rule argue that United States courts should not question the quality of a nation's court system or the motives behind its decision to extradite. 7 This position assumes that because the United States entered into an extradition agreement with the requesting country, that country will provide a fair trial. 88 Strict interpreters of the noninquiry rule argue that courts must trust the Secretary of State to intervene to prevent the extradition if she believes it necessary to prevent an injustice. 8 9 Current law indicates that the noninquiry rule is not as absolute as it may have once been. Lower courts and commenta- 180 US 109, 122-23 (1901) . See also Glucksman v Henkel, 221 US 508, 512 (1911) ; In re Extradition of Burt, 737 F2d 1477 Burt, 737 F2d , 1485 Burt, 737 F2d & n 11 (1984 .
180 US at 123. In re Howard, 996 F2d 1320 , 1329 -30 (1st Cir 1993 United States v Martinez, 755 F Supp 1031 , 1036 -37 (N D Ga 1991 .
' See, for example, Glucksman, 221 US at 512 ("We are bound by the existence of an extradition treaty to assume that the trial will be fair.").
' See Ahmad v Wigen, 726 F Supp 389, 411 (E D NY 1989) . See also In re Extradition of Tang Yee-Chun, 674 F Supp 1058 , 1068 (S D NY 1987 (finding that it is the function of the Secretary of State, not the courts, to determine whether extradition should be avoided for humanitarian reasons).
[62:1187 tors have suggested that exceptions to the noninquiry rule are essential when the fundamental minimal due process rights of the accused are in danger." In Gallina v Fraser, the Second Circuit stated that it could "imagine situations where [a defendant], upon extradition, would be subject to procedures or punishments so antipathetic to a federal court's sense of decency as to require reexamination of the [noninquiry rule]." 9 Although a country may have guaranteed minimum due process protections at the time an extradition treaty was signed, it is possible that at the time of its enforcement that country no longer offers such protections. When this happens, it is important that courts take an active role in protecting minimum human rights, rather than leaving this role solely to the Secretary of State. 9 2 The fear is that the Secretary of State would sacrifice the rights of individuals in the name of foreign policy: "For obvious reasons of state, our diplomats are rarely eager to label foreign governments unjust, particularly when military and economic advantages hang in the balance." 93 Furthermore, not only are courts more willing to make such highly political decisions about another state's good faith or due process procedures, the potential embarrassment to United States foreign policy is minimalized because of the relatively insulated nature of judicial decisions. The political offense doctrine and the exceptions courts have made to the noninquiry rule suggest that United States courts have already accepted the essential principle of liberalism in the context of extradition treaties: it is necessary to insure that the individual-sovereign relationship is intact before placing full faith in the sovereign as a valid representative of those individuals in the international sphere.
C. Applying Liberal Theory to the Doctrine of Specialty: Guaranteeing Defendants' Due Process Like the political offense exception and exceptions to the noninquiry rule, the doctrine of specialty similarly functions to protect both individual and sovereign rights. The doctrine allows a signatory to an extradition treaty to escape the duties the treaty imposes when a crucial assumption underlying the treaty-that the other parties to the treaty can be trusted as legitimate representatives of the individuals within its control as well as protectors of due process rights-is no longer valid.
In most situations the interests of the sovereign and its individuals are not mutually exclusive. A state signs an extradition treaty in order to secure the return of fugitives from its own justice system, but it does not want to sacrifice its sovereign power entirely. Sovereign power includes the ability to extend asylum to fugitives from justice. Even when states limit this power by entering into extradition treaties, they retain the power to protect those individuals from indiscriminate prosecution in the requesting state. In this regard, the doctrine of specialty serves to guarantee that the essential contractual nature of the extradition agreement is upheld. In particular, the doctrine guarantees that the asylum country has given up its sovereign right to grant asylum only for the crimes mentioned in the initial extradition agreement and no others. Additionally, extradition treaties protect individual rights by providing procedures by which a requesting country can gain custody of a suspected criminal without resorting to kidnapping, exclusion, or deportation, which are more likely to ignore an individual's rights." The doctrine also serves to protect extradited individuals from indiscriminate pros- ecution in the requesting country and to guarantee some semblance of due process.
In determining whether a defendant should have an independent right to allege specialty violations, courts must consider the relationship between the surrendering country and the people within its control. Courts often inquire into the democratic nature of foreign governments to determine whether to respect their internal domestic judgments. 9 6 For example, in Bi v Union Carbide Chemicals & Plastics Co., Inc., the Second Circuit Court of Appeals upheld the lower court's decision to defer to India's judgment that disputes arising from the Bhopal accident in 1984 would best be resolved by granting the government of India itself exclusive standing to represent the victims of the mass tort in courts all around the world. 9 " The plaintiffs in the United States court sought, damages from Union Carbide for the Bhopal accident and collaterally attacked the Indian government's settlement of their claims. 9 " The Supreme Court of India had upheld the Bhopal Act granting such broad powers of representation to the Indian government and excused the government's failure to give several thousand claimants notice of the settlement before its approval. 99 Although the Second Circuit ultimately affirmed the lower court's decision to deny the plaintiffs standing, it did so only after a thorough examination of the nature of the Indian government.' Implicit in the court's decision was the conclusion that the Bhopal Act was a valid law worthy of respect-even if it would have been held unconstitutional under the United States Constitution' 0 k--because it was enacted by a democratic government. The court emphasized that India is a democracy with a constitution that "provides for a republican form of parliamentary government and guarantees the fundamental rights of the people, including equal protection and procedural due process." 0 2 The decision suggests that had India's government been less demo- Id.
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Id at 585-86. 101 Id at 586. '02 Id at 585. cratic, the court might not have approved India's method of dealing with the aftermath of this industrial accident."°3 Like the Bi court, United States courts deciding whether to grant standing to individuals asserting specialty violations should inquire into the representative nature of the government of the surrendering state. The doctrine of specialty is a procedural right; although in many ways it functions to protect sovereign interests, it also serves to guarantee extradited defendants due process. In order to enforce this guarantee, United States courts should inquire whether the surrendering state does in fact represent the interests of its people.
It would be impractical and inefficient for the courts to engage in a full-scale inquiry into the political conditions in the surrendering country in every case in which the extradited individual attempts to invoke the doctrine of specialty. However, an inquiry into whether the surrendering state provides adequate procedural safeguards for individuals in its courts could serve as an efficient proxy determination. This inquiry would be much like the threshold inquiry in the application of the forum non conveniens doctrine which simply asks whether the foreign court will afford the parties due process. 4 In making a forum non conveniens determination, one of the factors courts consider is the nature of the foreign state's government. Under the proxy test this Comment proposes, an individual who has been extradited from a country experiencing severe political turmoil or repression should have standing to assert the doctrine of specialty if the court determines that this turmoil prevented the surrendering state from adequately representing the individual. Examples of similar inquiries in forum non conveniens "adequate alternative forum" determinations are numerous."° In Walpex Trading Co. v Yacimientos Petroliferos, the " See id at 586 (" [India] decided in an act passed by its democratic parliament to represent exclusively all the victims in a suit against Union Carbide.") (emphasis added). See also id ("We are deferring to the statute of a democratic country to resolve disputes created by a disaster of mass proportions that occurred within that country.") (emphasis added).
" See Gulf Oil Corp. v Gilbert, 330 US 501, 508 (1947 1667-70 (1992) . '" A similar inquiry is made in the field of choice of law. In Zschernig v Miller, Justice Harlan wrote in his concurrence, "[]n the field of choice of law there is a nonstatutory rule that the tort law of a foreign country will not be applied if that country is shown to be 'uncivilized.'" 389 US 429, 461-62 (1968) .
A determination that a foreign state does not adequately protect the rights of its citizens does not purport to condemn that state per se. Rather, the court merely has determined that the state should not be treated as a valid agent for the individual before the court. Liberal analysis recognizes a continuing and important role for states in the international system, but predicates recognition of that role by the judicial branch on minimum protections of human rights. This position preserves the independent role of the judiciary as a protector of individual rights in the international as well as domestic sphere, without unduly involving United States courts in political diplomacy.
CONCLUSION
It is time to step away from a theory of international law that regards the interests of states and individuals as necessarily divergent and mutually exclusive. As the Rauscher decision indicated over one hundred years ago, the doctrine of specialty protects the interests of an extradited individual as well as the interests of the asylum state. Other principles limiting the reach of extradition treaties-the political offense exception and other deviations from the traditional noninquiry rule-also serve to protect complicated mixtures of individual and sovereign interests. United States courts must respect the sovereign interests of other states, but they must also recognize that sovereigns should represent the interests of their people. When they fail to do that, the United States must become the guarantor of the defendant's right to due process and permit an extradited individual to raise the doctrine of specialty even without the support of the asylum state.
